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CRIMES BY INSANE PERSONS. 


Our readers are doubtless aware that | 
considerable uncertainty exists in the} 
profession as to the unsettled state of 
the law with respect to crimes commit- 
ted by insane persons. As the subject 
isone of great importance, we lose no 
time in laying before our readers a se- 
ries of questions with reference thereto, 
propounded by the House of Lords for 
the opinion of the Judges, and their an- 
swers thereto. The opinions were de- 
livered on the 19th of June last, in the 
House of Lords. The Judges present 
were Chief-Justice Tindal, Justices Pat- | 
teson, Williams, Coleridge, Wightman, 
Erskine, Maule, and Coltman, and Ba- 
rons Parke, Gurney, and Rolfe. The 
questions were in the following form :— 

Ist. What is the law respecting al- 
leged crimes committed by persons af- 
flicted with insane delusion in respect 
of one or more particular subjects or 
persons ; as, for instance, where at the 
time of the commission of the alleged 
crime the accused knew he was acting 
contrary to law, but did the act com- 
plained of with a view, under the influ- 
ence of insane delusion, of redressing or 
revenging some supposed grievance or 
injury, or of producing some supposed 
public benefit ? 

2d. What are the proper questions 
to be submitted to the jury, when a per- 
son alleged to be afflicted with insane 
delusion, respecting one or more parti- 
cular subjects or persons, is charged 
with the commission of a crime, (mur- 
der, for example,) and insanity is set up 
as a defence % 

3d. In what terms ought the question 
to be left to the jury, as to the prison- 
er’s state of mind at the time when the 
act was committed 2 

4th. If a person under an insane de- 





lusion ae to existing facts vommits an 
2 


offence in consequence thereof, is he 
thereby excused ? 

5th. Can a medical man conversant 
with the disease of insanity, who never 
saw the prisoner previously to the trial, 
but who was present during the whole 
trial, and the examination of all the wit- 
nesses, be asked his opinion as to the 
state of the prisoner’s mind at the time 
of the commission of the alleged crime, 
or his opinion whether the prisoner was 
conscious at the time of doing the act 
that he was acting contrary to law, or 
whether he was laboring under any and 
what delusion at the time ? 

Mr. Justice Mavie.—I feel great dif- 
ficulty in answering the questions put 
by your Lordships on this occasion. 
First, because they do not appear to a- 
rise out of and are not put with refer- 
ence to a particular case, or for a parti- 
cular purpose, which might explain or 
limit the generality of their terms, so 
that full answers to them ought to be 
applicable to every possible state of 
facts, not inconsistent with those as- 
sumed in the questions: this difficulty 
is the greater, from the practical expe- 
rience both of the Bar and the Court be- 
ing confined to questions arising out of 
the facts of particular cases: Secondly, 
because I have heard no argument at 
your Lordships’ bar or elsewhere on the 
subject of these questions, the want of 
which I feel the more, the greater is 
the number and extent of questions 
which might be raised in argument; 
And thirdly, from a fear of which I can- 
not divest myself, that as these questions 
relate to matters of criminal law of great 
importance and frequent occurrence, the 
answers to them by the Judges may 
embarrass the administration of justice 
when they are cited in criminal trials, 
For these reasons I should have been 


glad if my learned brethren would have 
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joined me in praying your Lordships to 
excuse us from answering these ques- 
tions ; but as I do not think they ought 
to induce me to ask that indulgence for 
myself individually, I shall proceed to 
give such answers as I can, after the 
very short time which I have had to 
consider the questions, and under the 
difficulties I have mentioned, fearing 
my answers may be as little satisfactory 
to others as they are to myself. 

The first question, as I understand it, 
is, in effect, what is the law respecting 
alleged crime, when, at the time of the 
commission of it, the accused knew he 
was acting contrary to the law, but did 
the act with a view, under the influence 
of insane delusion, of redressing or a- 
venging some supposed grievance or 
injury, or of producing some supposed 
public benefit? If I were to understand 
this question according to the strict 
meaning of its terms, it would require, 
in order to answer it, a solution of all 
questions of law which could arise on 
the circumstances stated in the ques- 
tion, either by explicitly stating or an- 
swering such questions, or by stating 
some principles or rules which would 
suffice for the solution. I am quite un- 
able to do so, and, indeed, doubt whe- 
ther it be possible to be done, and there- 
fore request to be permitted to answer 
the question only so far as it compre- 
hends the question whether a person, 
circumstanced as stated in the question, 
is for that reason only to be found not 
guilty of a crime respecting which the 
question of his guilt has been duly raised 
in a criminal proceeding ; and I am of 
opinion that he isnot. ‘There is no law 
that I am aware of, that makes persons 
in the state described in the question not 
responsible for their criminal acts. To 
render a person irresponsible for crime 
on account of unsoundness of mind, the 
unsoundness should, according to the 
law as it has long been understood and 
held, be such as rendered him incapable 
of knowing right from wrong. The 
terms used in the question cannot be 
said (with reference only to the usage 
of language,) to be equivalent to a de- 
scription of this kind and degree of un- 
soundness of mind. If the state de- 
scribed in the question be one which 


Crimes by Insane Persons. 





involves or is necessarily connected 
with such an unsoundness, this is not a 


i, 


matter of law, but of physiology, and 
not of that obvious and familiar kind as 
to be inferred without proof. 

Second, the questions necessarily to 
be submitted to the jury are those ques. 
tions of fact which are raised on the re. 
cord. Ina criminal trial, the question 
commonly is, whether the accused be 
guilty or not guilty; but in order to as. 
sist the jury in coming to a right con- 
clusion on this necessary and ultimate 
question, it is usual and proper to sub- 
mit such subordinate or intermediate 
questions, as the course which the trial 
has taken may have made it convenient 
to direct their attention to. What those 
questions are, and the manner of sub- 
mitting them, is a matter of discretion 
for the Judge—a discretion to be guided 
by a consideration of all the circumstan- 
ces attending the inquiry. In perform. 
ing this duty, it is sometimes necessary 
or convenient to inform the jury as to 
the law ; and if ona trial such as is sug- 
gested in the question, he should have 
occasion to state what kind and degree 
of insanity would amount to a defence, 
it should be stated conformably to what 
I have mentioned in my answer to the 
first question, as being, in my opinion, 
the law on this subject. 

Third, there are no terms which the 
judge is by law required to use. They 
should not be inconsistent with the law 
as above stated, but should be such as, 
in the discretion of the Judge, are pro- 
per to assist the jury in coming toa 
right conclusion as to the guilt of the 
accused. 

Fourth, the answer which I have gi- 
ven to the first question is applicable to 
this. 

Fifth, whether a question can be ask- 
ed depends, not merely on the questions 
of fact raised on the record, but on the 
course of the cause at the time it is pro- 
posed to ask it; and the state of an in- 
quiry as to the guilt of a person charged 
with a crime and defended on the ground 
of insanity, may be such that such a 
question as either of those suggested 
is proper to be asked and answered, 
though the witness has never seen the 
person before the trial, and though he 
has been’ present and heard the witnes- 
ses; these circumstances of his never 
having seen the person before, and of 
his having been present at the trial, not 
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being necessarily sufficient, as it seems 
to me, to exclude the lawfulness of a 
question, which is otherwise lawful, 
though I will not say that an inquiry 
might not be in such a state as that 
these circumstances should have such 
an effect. 

Supposing there is nothing else in 
the state of the trial to make the ques- 
tions suggested proper to be asked and 
answered, except that the witness had 
been present and heard the evidence, it 
is to be considered whether that is 
enough to sustain the question. In 
principle it is open to this objection, 
that as the opinion of the witness is 
founded on those conclusions of fact 
which he forms from the evidence, and 
as it does not appear what those con- 
clusionsare, it may be that the evidence 
he gives is on such an assumption of 
facts as makes it irrelevant to the in- 
quiry. But such questions have been 
very frequently asked, and the evidence 
to which they are directed has been 
given, and has never, that I am aware 
of, been successfully objected to. Evi- 
dence, most clearly open to this objec- 
tion, and on the admission of which the 
event of a most important trial probably 
turned, was received in the case of The 
Queen v. M‘Naughten, tried at the Cen- 
tral Criminal Court in March last, be- 
fore the Lord Chief Justice, Mr. Justice 
Williams, and Mr. Justice Coleridge, in 
which counsel of the highest eminence 
were engaged on both sides; and I 
think the course and practice of receiv- 
ing such evidence, confirmed by the 
very high authority of these Judges, 
who not only received it, but left it, as 
I understand, to the jury without any 
remark derogating from its weight, 
ought to be held to warrant its recep- 
tion, notwithstanding the objection in 
principle to which it may be open. In 
cases even where the course of practice 
in criminal law has been unfavorable to 
parties accused, and entirely contrary 
to the most obvious principles of justice 
and humanity, as well as those of law, 
it has been held that such practice con- 
stituted the law, and could not be alter- 
ed without the authority of Parliament. 

Lord Chief Justice Trmpat.-—My 
Lords, her Majesty’s Judges, with the 
exception of Mr. Justice Maule, who 





has stated his opinion to your Lord- 
ships, in answering the questions pro- 
posed to them by your Lordships’ 
House, think it right, in the first place, 
to state, that they have forborne enter- 
ing into any particular discussion upon 
these questions, from the extreme and 
almost insuperable difficulty of applying 
those answers to cases in which the 
facts are not brought judicially before 
them. The facts of each particular case 
must of necessity present themselves 
with endless variety, and with every 
shade of difference in each case, and as 
it is their duty to declare the law upon 
each particular case, on facts proved 
before them, and after hearing argument 
of counsel thereon, they deemed it at 
once impracticable, and at the same 
time dangerous to the administration of 
justice, if it were practicable, to attempt 
to make minute applications of the prin- 
ciples involved in the answers given by 
them to your Lordships’ questions. 

They have therefore confined their 
answers to the statement of that which 
they hold to be the law upon the ab- 
stract questions proposed by your Lord- 
ships; and as they deem it unnecessary 
in this peculiar case, to deliver their 
opinions seriatem, and as all concur in 
the same opinion, they desire me to 
express such their unanimous opinion 
to your Lordships. 

The first question proposed by your 
Lordships is this: “‘ What is the law 
respecting alleged crimes committed 
by persons afflicted with insane delu- 
sion in respect of one or more particu- 
lar subjects or persons; as, for instance, 
where at the time of the commission of 
the alleged crime the accused knew he 
was acting contrary to law, but did the 
act complained of with a view, under 
the influence of insane delusion, of re- 
dressing or revenging some supposed 
grievance or injury, or of producing 
some supposed public benefit ?” 

In answer to which question, assum- 
ing that your Lordships’ inquiries are 
confined to those persons who labor 
under such partial delusions only, and 
are not in other respects insane, we are 
of opinion, that, notwithstanding the 
party accused did the act complained 
of with a view, under the influence of 
insane delusion, of redressing or re- 
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venging some supposed grievance or 
injury, or of producing some public be- 
nefit, he is nevertheless punishable, ac- 
cording to the nature of the crime com- 
mitted, if he knew at the time of com- 
mitting such crime that he was acting 
contrary to law, by which expression 
we understand your Lordships to mean 
the law of the land. 

Your Lordships are pleased to inquire 
of us, secondly, “ What are the proper 
questions to be submitted to the jury, 
where a person alleged to be afflicted 
with insane delusion respecting one or 
more particular subjects or persons, is 
charged with the commission of a crime 
(murder, for example), and insanity is 
set up as a defence?” and thirdly, 
“Tn what terms ought the question to 
be left to the jury as to the prisoner’s 
state of mind at the time when the act 
was committed?” And as these two 
questions appear to us to be more con- 
veniently answered together, we have 
to submit our opinion to be, that the 
jury ought to be told in all cases, that 
every man is to be presumed to be sane, 
and to possess a sufficient degree of 
reason to be responsible for his crimes, 
until the contrary be proved to their 
satisfaction; and that to establish a de- 
fence on the ground of insanity it must 
be clearly proved, that at the time of 
the committing of the act the party ac- 
cused was laboring under such a defect 
of reason from disease of the mind, as 
not to know the nature and quality of 
the act he was doing, or, if he did know 
it, that he did not know that he was 
doing what was wrong. The mode of 
putting the latter part of the question 
to the jury on these occasions has gen- 
erally been, whether the accused at the 
time of doing the act knew the differ- 
ence between right and wrong; which 
mode, though rarely, if ever, leading to 
any mistake with the jury, is not, as we 
conceive, so accurate when put gene- 
rally, and in the abstract, as when put 
with reference to the party’s knowledge 
of right and wrong in respect to the 


the question were to be put as to the 
knowledge of the accused, solely and 
exclusively with reference to the law of 
the land, it might tend to confound the 
jury, by inducing them to believe that 





an actual knowledge of the law of the 
land was essential in order to lead tog 
conviction ; whereas the law is admin- 
istered upon the principle that every 
one must be taken conclusively to know 
it, without proof that he does know it. 
If the accused was conscious that the 
act was one which he ought not to do, 
and if that act was at the same time 
contrary to the law of the land, he is 
punishable; and the usual course, there- 
fore, has been to leave the question to 
the jury, whether the party accused had 
a sufficient degree of reason to know 
that he was doing an act that was 
wrong; and this course we think is cor- 
rect, accompanied with such observa- 
tions and explanations as the circum- 
stances of each particular case may re- 
quire. 

The fourth question which your Lord- 
ships have proposed to us is this:—“If 
a person under an insane delusion as to 
existing facts, commits an offence in 
consequence thereof, is he thereby ex- 
cused?” To which question the answer 
must of course depend on the nature of 
the delusion; but, making the same as- 
sumption as we did before, namely, 
that he labors under such partial delu- 
sion only, and is not in other respects 
insane, we think he must be considered 
in the same situation as to responsibi- 
lity as if the facts with respect to which 
the delusidn exists were real. For ex- 
ample: if under the influence of his de- 
lusion he supposes another man to be 
in the act of attempting to take away 
his life, and kills that man, as he sup- 
poses, in self-defence, he would be ex- 
empt from punishment. If his delusion 
was that the deceased had inflicted a 
serious injury to his character and for- 
tune, and he killed him in revenge for 
such supposed injury, he would be lia- 
ble to punishment. 

The question lastly proposed by your 
Lordships is :—‘ Can a medical man, 
conversant with the disease of insanity, 
who never saw the prisoner nena 


|to the trial, but who was present during 
very act with which he is charged. If’ 


the whole trial and the examination of 
all the witnesses, be asked his opinion 
as to the state of the prisoner's mind at 
the time of the commission of the al- 
leged crime, or his opinion whether 


| the prisoner was conscious at the time 
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Practical Points—Witness—Confidential Communication—Negligence. 





of doing the act that he was acting con- 
trary to law, or whether he was labor- 
ing under any and what delusion at the 
time ?’” In answer thereto, we state to 
your Lordships, that we think the me- 
dical man, under the circumstances sup- 
posed, cannot in strictness be asked his 
opinion in the terms above stated, be- 
cause each of those questions involves 
the determination of the truth of the 
facts deposed to, which it is for the 
jury to decide, and the questions are 
not mere questions upon a matter of 
science, in which case such evidence is 
admissible. But where the facts are 
admitted, or not disputed, and the ques- 
tion becomes substantially one of sci- 
ence only, it may be convenient to al- 
low the question to be put in that gen- 
eral form, though the same cannot be 
insisted on as a matter of right. 





PRACTICAL POINTS. 


WITNESS. 


In a case recently reported, it ap- 
peared that in the course of a particular 
trial it became necessary to produce 
the record book of a petty court, and 
the warrant of execution, and the attor- 
ney for the defendant was also the of- 
ficer of such court, who had custody of 
both the documents. He had notice to 
produce the former only, and when the 
warrant of execution was called for by 
the plaintiff, the witness had it in court 
but he would not shew it. 

Creswell, J., said, “A witness here 
sworn to give evidence, and having a 
document in his possession, may be 
compelled to produce it; he is just as 
much under the control of the court in 
this respect, as if he had brought the 
decisions under a su)pena duces tecum.” 
Snelgrove v. Stevens, 1 Car. & Marsh.508. 
But even where there is a su>pena duces 
tecum, a judge at nist prius will not 
compel a witness to produce a docu- 
ment if, as against the party asking its 
production, the witness has a lien on 


the document which is called for. “If) 


he puts it in,” said Lord Denman, C. J., 
“when you call for it, he, in effect, 
parts with the lien which he has on it, 
as against your client. | shall not com- 





pel him to produce it.” Kemp v. King, 
1 Car. & M. 398. In the case of Thomp- 
son v. King, 5 C. & P. 501, however, 
Lord Lyndhurst, C. B. held that a per- 
son having a lien upon a document is no 
objection to his producing it on a trial 
at nist prius, but that if he fears it may 
be abstracted, the Judge will allow him 
to stand by the witness while the wit- 
ness is examined respecting it. In that 
case, says the reporter, it does not ap- 
pear that the witness claimed any lien 
as against the person requiring the pro- 
duction of the document. 


CONFIDENTIAL COMMUNICATION, 


It is not necessary it seems for a 
party claiming the protection arising 
from confidential communications, that 
such communications should have pass- 
ed with reference to, or in contempla- 
tion of, a suit. Itis sufficient to protect 
them, if they relate to, and were made 
in the course of the dispute which is 
the subject of the suit. Knight Bruce, 
V. C., said, “that when a dispute had 
arisen between two parties which might, 
unless amicably adjusted, terminate in 
a suit, then, if confidential communica- 
tions with professional men passed in 
the course of the dispute, they would 
be privileged, if litigation ensued, 
though litigation might not have been 
contemplated at the time when the 
communications took place:” Clogett 
v. Phillips, 2 Yo. & Col., N.S. 104. 

The following cases relate to this 
subject :—Hughes v. Biddulph, 4 Russ. 
109; Vent v. Pacey, id. 193; Garland 
v. Scott, 3 Sim. 396 ; Greenough v. Gas- 
kell, 1 M. & K. 98; Story v. Lord Geo. 
Lennox, 1 Keen, 341; Desborough v. 
Rawlins, 3 M. and Cr. 515; Nias v. 
North Eastern Railway Company, 2 
Keen, 76; 3 M. & C. 355; Greenlaw v. 
King, 1 Beav. 371. 


NEGLIGENCE. 


In Butterfield v. Forrester, 11 East, 
60, it was held that one who is injured 
by an obstruction on a highway, against 
which he fell, cannot maintain an ac- 
tion, if it appear that he was riding with 
great violence and want of ordinary 
care, without which he might have seen 


and avoided the obstruction. And in 
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‘ennall v. Garner, 1 C. & M. 21, Bay- 
ley, B., said, “I quite agree, that if the 
mischief be the result of the combined 
negligence of the two, they must re- 
main in statu quo, and neither party can 
recover against the other.” In Bridge 
v. Grand Junction Railway Company, 3 
M. & W. 246, Parke, B., laid it down, 
that “the rule of law is laid down with 
perfect correctness in the case of But- 
terfield v. Forrester, that although there 
may have been negligence on the part 
of the plaintiff, yet, unless he might, by | 
the exercise of ordinary care, have a-| 
voided the consequences of the defend- 
ant’s negligence, he is entitled to reco- | 
ver; if by ordinary care he might have | 
avoided them, he is the author of his! 
own wrong.” In a very recent case, 
where the defendant negligently drove | 
his horses and wagon against and killed 
an ass, which had been left in the high- 
way fettered in the fore feet, and thus 
unable to get out of the way of the de- 
fendant’s wagon, which was going at a 
smartish pace along the road, it was 
held that the jury were properly direct- | 
ed, that although it was an illegal act | 





on the part of the plaintiff so to put an} 
animal on the highway, the plaintiff was | 
entitled to recover. ‘“ Were this not} 
so,” said Parke, B., “ aman might jus-| 
tify the driving over goods left on a 
public highway, or even overa man ly- 
ing asleep there, or the purposely run- | 
ning against a carriage going on the, 
wrong side of the road.” Davies v. 
Mann, N. Y. Legal Obs. vol. 1, 267. 











IN ‘CHANCERY. 





Before the Hon. Revsen H. Watwortn, 
Chancellor of the State of New York. 


RicHarD P. Monean v. Tue New-York 
AND ALBANY RalIL-Roap Company and 
J. J. CoppINGTON. 


PREFERENCE BY CREDITOR OF CORPORATION-—— 
DISTRIBUTION OF EFFECTS-—PROCEEDING BY 
PETITION OR BILL AGAINST CORPORATION— 
INJUNCTION WHEN GRANTED—RECEIVER,. 


By the provisions of the Revised Statutes, a judg- | 
ment creditor cannot obtain a preference in 
payment out of the effects of an insolvent cor- 
poration. Upon the return of an execution 
unsatisfied, the property and effects of the 


| ant’s debt and costs. 





corporation are to be sequestered, and distri- 


buted equally and in a just proportion among 
all the creditors of the company. 

Although the word “ petition” is used in the 36 
sec. of the Revised Statutes, with reference to 
the mode of proceeding against corporations, 
a suit may properly be commenced against a 
corporation under that section by bill as well 
as by petition. 

A bill is the most proper mode of commencing a 
suit against a corporation where the complain- 
ant intends to proceed against the directors or 
stockholders to charge them personally in case 
the corporate property and effects should be 
found to be insuificient to pay all or any of the 
debts or liabilities of the corporation. 

An ex porte injunction should not be granted 
against a corporation upon the certificate of a 
Vice Chancellor or an Injunction Master out 
of court, but upon the appointment of a Re- 
ceiver of all the property and eflects of the 
corporation; and the court should make it a 
part of the order, that the directors and officers 
of the corporation should be restrained from 
collecting any debts or demands due to the 
company, and from paying out, assigning, or 
delivering any of the property, monies, or ef- 
fects of the corporation to any other person, 
and from incumbering the same. 


Tus was an appeal from an order of 
the Vice Chancellor of the First Circuit, 
appointing a Receiver of so much of the 


| property and efiects of the New-York 
_and Albany Rail Road Company as might 


be necessary to satisfy the complain- 
‘The complainant 
was a judgment creditor of the corpo- 
ration, and his execution had been is- 


| sued to the sheriff of the city and coun- 


ty of New-York, where the office or 
place of business of the company was 


| kept, and such execution had been re- 


turned unsatisfied. The bill was in the 
usual form of creditors’ bills, but it also 
contained an allegation that there were 

many stockholders of the company who 
had not paid up their stock in full, and 
from whom a balance still remained 
due, which balance the complainant in- 
sisted should be applied to the payment 
of his judgment. He also alleged that 
he had applied to the defendant Cod- 
dington, the president of the company, 
for alist of such stockholders, but could 
not obtain the same, and therefore was 
not liable to set forth the names of such 
stockholders in his bill. He therefore 
prayed a discovery from the defendant 
Coddington of the names of all the 
stockholders of the company who had 
not paid up in full for their stock, and 
the amount of the deficiency thereon. 
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J. V. L. Pruyn for the appellants. 

D. D. Field tor the respondent. 

Tur CHancettor.—The counsel for 
the complainant is in error in supposing 
that this is a case in which a judgment 
creditor can obtain a preference in pay- 
ment out of the effects of an insolvent 
corporation, under the provisions of the 
Revised Statutes. The word defendant 
in the thirty-eighth section of the title 
relative to the Court of Chancery (2 R. 
8. 173), would undoubtedly include a 
corporation as well as an individual, if 
the rights of creditors as against corpo- 
rations upon the nature of an execution 
unsatisfied, were not otherwise provided 
for in the Revised Statutes. But the 
Legislature, in the act of April, 1825, to 
prevent fraudulent bankruptcies by in- 
corporated companies, to facilitate pro- 
ceedings against them, and for other 
purposes (Laws of 1825, p. 488, p. 466, § 


5), adopted the principle as to insolvent | 


corporations, that equality among cre- 
ditors is equity ; and directed, that up- 
on the return of an execution unsatis- 
fied, the property and effects of the cor- 
poration should be sequestered, and 
distributed equally and in a just pro- 





come in and prove their debts under 
such decree, or under an order of the 
court made previous to such decree, as 
authorised by the fifty-sixth section of 
the same title (2 R. 8. 466.) And the 
order appealed from sheuld have exten- 
ded the receivership to all the property 
and effects of the corporation, instead 
of limiting it to so much of such pro- 
perty and effects as would be sufficient 
to pay the debt and costs of the com- 
plainant merely. In all other respects, 
however, I do not perceive why the or- 
der appealed from is not a good appoint- 
ment of a receiver for the purpose of 
sequestering the property of the corpo- 
ration under the thirty-sixth section of 
the article relative to proceedings a- 
gainst corporations in equity. The bill, 
it is true, contains some allegations 
which were not necessary to be stated 
therein under this section, and which 
are only required by the 189th rule of 
this court. But the provisions of that 
rule, although they were only intended 
to cover the case of an ordinary credi- 
tor’s bill against natural persons, are 
broad enough to reach the case of a 
bill filed by a creditor of a corporation, 


portion among all the creditors of the | under this ‘thirty -sixth section, after the 


say: And in the same form, 


in | return of an execution unsatisfied. And 


the thirty-sixth and thirty-seventh sec- ‘there is nothing in that or in the three 
tions of the article of the Revised Sta-| succeeding rules which is inapplicable 
tutes relative to proceedings against | toa creditor’s bill filed against a corpo- 


corporations in equity (2 R.S. 183.) | 
The manner in which the eflects of the, 
corporation are to be distributed after 
a decree in such a suit, is the same as 
is prescribed by the seventy-ninth sec- 
tion of the article relative to the volun- 
tary dissolution of corporations (2 R. 
S. 471), that is, to give no preferences 
except such as are created by the laws 
of the United States, and such as have 
been acquired by the docketing of a 
judgment or decree, so as to create a 
lien upon the real estate of the corpo- 
ration. 

The final decree which is to be ob- 
tained upon a bill filed by a judgment 
creditor of the corporation under the 
thirty-sixth section of the article rela- 


ration after the return of an execution 
unsatisfied, where the final decree upon 
such bill is to be for the benefit of other 
creditors of the corporation as well as 
the complainant. 

The word petition only is used in the 


36th section; but every bill in chan- 


‘tion unde 


tive to proceedings against corporations | 


in equity, is therefore a decree not only 


for the benefit of the complainant in the | 


suit, but also for the benefit of all other 


cery is in fact a petition to the court 
for relief. In the recent case of Jud- 
son v. The Rossie Galena Company and 
others, (in Chan. May 17, 1842,) [came 
to the conclusion that a s:it might pro- 
perly be commence: against a corpora- 
that sectimn of the Revised 
Statutes, by bill as well as by petition ; 
and that a proceeding by bill was the 
most proper mode of commencing the 
suit where the complainant intends to 
proceed against the directors or stock- 
holders of the corporation, to charge 
them personally in case the corporate 
property and effects should be found to 


creditors of the corporation who may | be insufficient to pay all of the debts 
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and liabilities of the corporation. In- 
deed, the forty-fifth section of that arti- 
cle of the Revised Statutes expressly 
recoguizes the filing of a bill against 
the directors or stockholders, as well 
as against the corporation, whenever 
the creditor whose execution has been 
returned unsatisfied seeks to charge 
such directors or stockholders on ac- 
count of any liability created by law. 

In the case under consideration it is 
expressly charged in the bill that there 
are stockholders of the corporation who 
have not paid in the full amount of their 
stock, but whose names are unknown 
to the complainant ; and he prays for a 
discovery of the names of such stock- 
holders, and the amount due upon their 
stock. And the fifth section of the title 
of the Revised Statutes relative to the 
powers, privileges, and liabilities of 
corporations (1 R. 8. 600,) renders such 
stockholders liable to the creditors of 
the corporation to the extent of what 
remains unpaid upon their respective 
shares of the capital stock of the com- 
pany, or such proportions thereof as 
may be required to satisfy the debts of 
the company. The complainant, there- 
fore, when he shall have obtained a dis- 
covery of the names of the stockholders 
who have not paid in the whole nominal 
amount of their respective shares of the 
stock of the corporation, as fixed by the 
charter of the company, will have the 
right to amend his bill for the purpose of 
making them parties to enforce their lia- 
bility for the deficiency to the extent 
prescribed by the statute, if the property 
and effects of the corporation shall not 
be sufficient to pay and discharge all 
its debts. Or he may wait until a final 
decree has been rendered against the 
corporation, and the corporate effects 
have been distributed according to law, 
and may then file a supplemental bill 
against such stockholders to compel 
them to pay in the amount due upon 
their respective shares of the capital 
stock, or so much thereof as may be 
necessary to satisfy the residue of the 
debts of the company. (2 R. 8S. 465, 
§ 49.) 

In this case the order for the appoint- 
ment of a receiver was properly grant- 
ed, but it was erroneous in not extend- 
ing the receivership to all the corporate 


property and effects. It does not ap- 
pear, however, from any of the papers 
| which were before the Vice Chancellor, 
| that the company owed any other debts 
except the complainant’s judgment ; the 
appellants cannot complain, therefore, 
ithat the whole property has not been 
‘taken from the corporation, and placed 
|in the hands of a receiver. ‘The order 
‘appealed from must be affirmed with 
costs 

| it was suggested upon the argument 
that an injunetion had been granted, by 
| which the corporation was deprived of 
| the contro] of the whole property. 

| Such an injunction should not be is- 
/sued ex parte on the certificate of a 
| Vice Chancellor, or Injunction Master 
| out of court, but upon the appointment 
| of a receiver of all the property and ef- 
fects of the corporation. It is proper 
‘for the court to make it a part of the 
order, that the directors and officers of 
the corporation be restrained from col- 
lecting any debts or demands due to the 
company, and from paying out, assign- 
ing, or delivering any of the property, 
moneys, or effects of the corporation to 
any other person, and from incumber- 
ing same. 

The affirmance of the order therefore 
is to be without prejudice to the right 
of either party to apply to the Vice 
Chancellor to have the receivership ex- 
tended to all the property and effects of 
the corporation, and to have an injunc- 
tion granted in the proper form, if it 
has not already been regularly issued. 

Proceedings remitted to the Vice 
Chancellor. 


Boynton v. JAckway et al. 


POWER OF COURT TO GIVE POSSESSION TO PUR- 
CHASER AT A MASTER’S SALE-—WRIT OF AS- 
SISTANCE, 


The power of a Court of Equity to give posses- 
sion to a purchaser at a Master’s sale, by a 
writ of assistance, only extends to persons who 
are parties to the suit, or who have come into 
possession under or with the assent of those 
who are parties subsequent to the commence- 
ment of the suit. 


Tuis was an appeal from a decision 
of the Vice Chancellor of the Seventh 
Circuit, denying the application of a 





urchaser at a Master’s sale to put him 
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in possession of the mortgaged premi- | 
ses. The writ of assistance was asked 
against the mortgagor, who was a par- 
ty to the suit, and against his two sons 
who were not parties, and who were in 
the same family with him upon the pre- 
mises. ‘The premises formerly belong- 
ed to the father of the mortgagor, the 
grandfather of the other respondents, 
who conveyed fifty acres thereof to D. 
S. Jackway, the mortgagor, in 1814. 
In 1829 the latter went into possession 
of the house on the premises ; and in 
1833 his father altered the deed of the} 
fifty acres so as to make it embrace one | 
hundred and fifty acres of the premises. | 

| 

| 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


ju 1834 D.S. Jackway mortgaged the 
whole farm, embracing about 180 acres, | 
to secure the payment of $624 and in- | 
terest, which mortgage was foreclosed | 
in this suit. At the time of the com- | 
mencement of the foreclosure suit in| 
1839, the mortgagor and his two sons | 
were living together on the premises, | 
and as they all swore, the sons were te- 
nants of the grandfather, and occupied | 
the farm upon shares under him from | 
the spring of 1837. ‘They also claimed 
that the mortgagor and his father had 
lost all title to the farm, which was 
worth about $9000, under a sheriff’s 
sale previous to 1819, upon a judgment 
against them recovered in 1816, upon 
which sale G. Clark had purchased the 
farm for $38, under which sale the sons 
of the mortgagor claimed to have de- 
rived title to the premises subsequent 
to the Master’s sale in the present case. | 
W. L. F. Warren for the appellant. | 
T. R. Strong for the respondents. 
Tue CrancrLtor.—As the property 
was bid off by Clark previous to April, 
1819, for a mere nominal sum, and the 











the premises, either possessory or other- 
wise, in 1842. But as the father and 
sons all swear that the sons were in 
possession of the premises at the time 
of the commencement of the foreclosure 
suit, they cannot be turned out of pos- 
session upon a writ of assistance to be 
issned in this suit. 

The power of the court to give ps- 
session to the purchaser at the Master’s 
sale, by a summary proceeding| only 
extends to those persons who ale par- 
ties to the foreclosure suit, of who 
have come into possession under «r with 
the assent of those who are parties sub- 
sequent to the commencement pof the 
suit. It makes no difference, thetefore, 
whether these two respondents| were, 
at the commencement of the fdreclo- 
sure suit, tenants of the premises) under 
their father or under their grandfather. 
As to the 150 acres embraced jn the 
deed which was altered in 1833, there 
can be no doubt that the mortkagees 
and those claiming under them|would 
be entitled to the possession of that part 
of the premises, not only as agaihst the 
mortgagor, but also as against the gran- 
tee in that deed and his grandsons, who 
swear they went into possession} under 
him since the giving of that depd and 
the execution of the mortgage. |For if, 
as is alleged, the grantee in the deed 
of 150 acres was entitled to the posses- 
sion for life, under an agreement with 
the person who claimed title under the 
sheriff’s deed, he transferred his life 
interest to his son in the 150 atres by 
the alteration of the deed in 1843, and 
was merely tenant at will to the son 
subsequent to that time. And iffhe has 
put his grandson in possession}, with 
the permission, either express| or im- 


premises have been held by W. Jacques | plied, of the mortgagor, subseqnent to 
and his son ever since, without any|the mortgage, they cannot be permit- 
claim of title under the sheriff’s deed | ted, in an ejectment suit brought by the 


for more than twenty years, there can 
be very little doubt that the attempt to 
overreach the mortgage by purchasing 
in the title under the sheriff’s sale, is a 
fraud upon the purchaser under the 
Masier’s sale in this suit. The fact that 
the sons redeemed the premises when 
the same had been sold : nder a subse- 
quent judgment against their father, is 
also inconsistent with the s"pposition 
that they believed he had no incerest in 
33 





| purchaser at the Master’s sale] to set 


‘up an adverse title acquired Hy them 
| subsequent to the mortgage, to prevent 
‘his en‘oying the possession of *he pre- 
‘mises at least during the lifejime of 
their grandfather. But to enable this 
court to divest them of that po}session 
by a writ of assistance in this suit, the 
‘complainant should have made them 
parties to the snit. as parties who had 
| gone into possession under the mort- 
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gagor or with his assent, subsequent to 
the mortgage. The Vice Chancellor 
was therefore right in refusing the writ 
of assistance as to the two sons of the | 
mortgagor who were not parties to the 
suit. 

I am not satisfied, however, that the | 
mortgagor was not in the actual posses- | 
sion of some part of the house, at least, 
at the time of the commencement of the | 
foreclosure suit in February, 1839. It. 
is not pretended that the mortgagor | 
rented the whole house to them, so as 
to deprive him of the right to remain | 
there with his family ; and as the house | 
belonged to him, and not to the father, | 





FRAUDULENT ASSIGNMENT-——-JUDGMENT CONFESS- 
ED AS SECURITY FOR FUTURE ADVANCES, ETC. 


A general assignment by an insolvent debt: r in 
trust for the security of all persons whe were, 
or who should become, indursers or sureties for 
the debtor, is fraudulent and void as to creditors, 

A judgment confessed by a debtor to secure ex- 
isting and future indorsements for his accom 
modation, held to be valid. 

Semble that new liabilipies incurred for the deb- 
tor, under such judgment, would be postponed 
to intervening liens. 


Tue facts of this case appear in his 
Honor’s judgment. 
S. H. Hammond tor complainant. 
M. T. Reynolds for defendants. 
Tue Assistant Vick CHancrLior.— 


under the deed of the 150 acres, there Qn the fourth day of November, 1840, 
does not appear to be any ground for the defendant Woodworth confessed a 
supposing he would relinquish the pos- judgment to the defendant Gould, upon 
session in favor of his father, or those 9 bond in the penalty of $40,000, con- 


who were to work the land on shares. 
Indeed, I can see no good reason for 
relinquishing the possession of any part 
of the 150 acres to the tenants of his 
father, unless his object was to defraud 
the mortgagees or some other creditors. 
And the mortgagee does not swear ex- 
plicitly to the fact that he ever agreed 
with his father or with his sons to relin- 
quish the exclusive possession of any 
part of the premises to either of them. 

The order appealed from, so far as 
relates toa writ of assistance as against 
the mortgagors and to the costs of op- 
posing the application, must be rever- 
sed, so as to enable the purchaser at 
the Master’s sale to divest the mortga- 
gor of his possession ; if the purchaser 
does not wish to join him as a defend- 





ant in the ejectment suit which he may 


ditioned for the payment of $30,000. 
A memorandum in writing was mace ai 
the same time, stating that the judg- 
ment was given to secure Gould for 
monies due to him, and also to secure 
all persons who were or should beccme 
indorsers on Woodworth’s paper, or 
who were his sureties, and to secure 
the state for moneys due, and these lia- 
bilities were to be first paid. Secondly, 
to pay James L’ Amoreux and certain 
other creditors named, the sums dve to 
them. 

The debts due to the creditors speci- 
fied, and the existing liabilities of the 
indorsers and sureties of Woodworth, 
amounted at that time to more than the 
$30,000. 

On the 30th day of April, 1841, W ood- 
worth executed an assignment to Gould, 





think proper to bring against his sons conveying to him all his real estate in 
to recover the possession of the premi- this state, in trust to pay substantially 
ses. The order must direct a writ of the same debts provided for by the 
assistance to issue as to him, but not as | judgment, including future indorse- 
to the sons; and neither party is to ments, and to restore the surplus, if any, 
have costs as against the other, either to the assignor. This assignment was 
upon the original application or upon jn effect, a general assignment. It does 
this appeal. ‘ _ |not appear that the assignor then had 

Proceedings remitted to the Vice any property in this state which was 
Chancellor, not embraced in the assignment. He 

° was largely indebted to divers persons, 
whose debts were not mentioned in the 
assignment. 

The assignment was intended to co- 
operate with the iudgment, and to make 
Lansinc, Receiver, &c. v. WoopworTH |a more perfect security for the prefer- 

& Goutp.— Albany, July 26, 27, 1843. | red creditors. The answer alleges tLat 


Before the Hon. Lewis H. Sanprorp, 
Assistant Vice Chancellor of the First 
Circuit. 
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after the judgment was entered it was 
believed that a deed of assignment would 
be beneficial to all the parties in inter- 
est because it would facilitate sales of 
the real estate, and avoid the long de- 
lay conseq -ent upon pe:fecting title un- 
der the judgment, but without intend- 
ing to impair the lien or security of the 
judgment. 

The complainant who has become 
vested with Woodworth’s title as re- 
ceiver under a creditor’s bill, claims 
that both the assignment and judgment 
are fraudulent as against creditors, and 
seeks to set them aside. 

The assignment is plainly invalid on 
account of the trusts for the benefit of 
future endorsers and of the payment of 
the residuum to the assignor instead of 
his general creditors. 

The complainant insists that the judg- 
ment is also fraudulent, for the reasons : 
1. That it contains the same illegal 
trust for future indorsers. 2. That the 
judgment and assignment in fact con- 
stitute but one transaction, being made 
with the same intent, for the same ob- 
jects and purposes, and in aid of each 
other. 

As to the second objection, there is 
one essential ingredient wanting ; they 
were not made at the same time. On 
the contrary, the judgment was per- 
fect, before the assignment was thought 
of, and nearly six months before it was 
executed. ‘They do not therefore con- 
stitute one transaction, and the judg- 
ment is not impaired by the abortive 
attempt to aid it by the assignment. It 
is not like the case of Mackie v. Cairnes 
(5 Cowen, 547.) ‘There the judgment 
was given to bolster up a fraudulent 
assignment, after the execution of the 
latter, and after its validity had become 
suspected. 

Then as to the first objection. The 
confessions of judements to secure in- 
dorsements and future advances is not 
uncommon, and so far as I know is of 
unquestioned propriety. This court 
has sustained mortgages given for the 
same purpose, holding as to mortgages 
as it probably would in respect of judg- 
ments, that advances m de or liabilities 
incurred after the attaching of a subse- 
qzent lien would be sub‘ect to the pri- 
Ority of the latter. Courts of law as- 


sume an equitable jurisdiction over this 
class of securities, and abuses are cor- 
rected and frauds remedied on summa- 
ry application. (See Brinckerhoff v. 
Marrin, 5 J. C. R. 320; Roosevelt v. 
Mark, 6 id. 266 ; Norton v. Whiting, 1 
Paige, 578; Monell v. Smith, 5 Cow., 
441.) The provisions of the Revised 
Statutes as to trusts, are not applica- 
ble. ‘The judgment is not an “ estate 
or interest in lands.” It is a chattel, a 
mere security for a debt. 

In this case, it seems there was no 
room for the operation of the provision 
for future endorsements, as the exist- 
ing debts and indorsements preferred, 
exceeded the $30,000 secured by the 
judgment. 

This is not a case fora merger. Even 
if the judgment were an estate in the 
land and became united with the legal 
estate by the deed to Gould ; still the 
express intention of the parties was to 
seek the judgment on foot, so that 
there should be no merger. 

There must be a decree avoiding the 
assignment and declaring the judgment 
valid, without costs to either party. 
The complainant as receiver of Wood- 
worth’s effects in the creditor’s suit, is 
entitled to the possession of the real 
estate assigned and of all demises made 
by the assignee, and to the income de- 
rived from it by him. There may be 
a reference to ascertain the latter, and 
on taking the account, the assignee is ° 
to be allowed for his disbursements 
under the assignment, and for pay- 
ments made in pursuance of it, before 
the commencement of the suit. 











Ss 


U. S. CIRCUIT COURT. 








U. S&S. Circuit Court, New Haven, Conn. 
Before the Hon. Anprew T. Jupson. 


Puitos Biaxe and others v. ALVIN SPER- 
RY.—29 June, 1843. 


PATENT—SPECIFICATION. 


The plaintiffs obtained a patent to manufacture 
casters for bedsteads; the only difference be- 
tween the casters ordinarily used and those of 
the patentces, consisted in the adoption of such 
a mode of construction and applying casters, 
that the Jength of the vertical axis might be 
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extended at pleasure without materially en- 
hancing their cost. In an action for an in- 
fringement of the patent a verdict was found 
for the plaintiffs. On motion for a new trial, 
to set aside the verdict on the ground that the 
patent embraced what was not the subject of 
patent,—Held that as the subject of the patent 
Was new, although it was involved in parts of 
a machine which was used before, the patent 
was valid. 


Tuts was an action for an alleged vi- 
olation of a patent, by the manufacture 
and sale by tlie defendant of a specific 
quantity of the articles which the pa- 
tentee claimed the exclusive right to 
manufacture and sell. 

It appeared that the patent was dated 
the 30th June, 1838, and was entitled 
“ Blake’s new and useful Improvement 
in the mode of constructing Casters and 
applying them to Bedsteads.” The spe- 
cification is in the following words: 


To all whom it may concern. 


Be it known, That we, Puitos Brake, 
Eur W. Braxe, and Joun A. Brake, of 
New Haven, in the county of New Ha- 
ven, and state of Connecticut, have in- 
vented a new and useful improvement in 
the mode of constructing Casters, and 
applying them to bedsteads; and we 
do hereby declare that the following is 
a full and exact description thereof. 

Our improvement consists chiefly in 
the adoption of such a mode of con- 
structing and applying Ca ers, that 
the length of the vertical axis, (on which 
the excellence of Casters very much 
depends,) may be extended at pleasure 
without materially enchancing their 
cost; which is effected in the following 
manner : 

We make the roller of the Castor of 
metal or other material, in the same man- 
ner and form, as the rollers of Casters 
heretofore in use. The piece or part 
which receives the roller, like the cor- 
responding part of Casters heretofore 
in use, consists of two arms one on 
each side of the roller, to receive 
the ends of the axis about which the 
roller revolves; which arms running 
obliquely, unite together beyond the 
rim of the roller, and being then round- 
ed and extended upward perpendicular- 
ly, constitute the pintle, or vertical axis 
of the Caster. This pintle we make 4 
inches long, and one half inch diameter 


at the lower end; and tapering to one 
fourth inch diameter; near the upper 
end, it terminates in a conical point. 

The Caster, thus constructed, we ap- 
ply to the bedstead post in one of the 
followiny methods: 

We bore a hole one half-inch diame- 
ter, and nearly 4 inches deep, into the 
centre of the post ; we then insert into 
this hole, an instrument which cuts out 
a conical cavity in the wood, at the bot- 
tom of the hole; the base of said cavi- 
ty being nearly or quite equal to the 
diameter of the hole: and the angle of 
its vertex, somewhat more obtuse than 
that of the conical point of the pintle. 
—The pintle being then inserted, if the 
hole is of the proper depth, the weight 
of the bedstead will come wholly upen 
the point of the pintle, while the coni- 
cal cavity in which it stands will main- 
tain the coincidence of its axis, with 
that of the post, in opposition to the 
lateral strain. This method is believed 
to be sufficient where the post is of 
hard wood, as is usually the case. 

Or secondly: We bore the hole which 
is to receive the pintle five eighths of 
an inch deeper than above specified, 
and insert a cylinder of cast iron or 
other metal, five eighths of an inch 
long, having a conical cavity in its low- 
er or outer end, and being a little lar- 
ger in diameter than the hole, so that 
it may be firmly held by the wood when 
driven to the bottom of the hole; thus 
giving a metallic bearing to the upper 
end of the pintle. 

Or thirdly: In addition to the metal- 
lic bearing for the upper end of the 
pintle, as just described, we make a me- 
tallic one for the lower, and also, by 
simply bushing the lower end of the 
hole to the depth of an inch. The bush 
may consist of a strip of sheet iron of 
proper length, bent round into a hoop 
the ends being barely butted together. 
One edge of this hoop being bevelled 
off on the outside, and placed over the 
hole, and driven in, the bush will be re- 
tained firmly by the compression of the 
wood. If the wood of the post be very 
hard, the hole may require to be slight- 
ly enlarged at its outer extremity, in 
order to receive the bush. 

Or fourthly : We propose to dispense 





with the upper metallic bearing, retain- 
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only the lower one, as on further expe- 
rience we may find advisable. 

Casters applied in either of these 
methods may be instantly taken off and 
replaced at pleasure, which we esteem 
to be an advaniage, especially in put- 
ting up and taking down the bedstead. 
If, however, it should be preferred to 
have them fastened in, this may be ef- 
fected in several ways.—The pintle in- 
stead of terminating in a conical point, 
may terminate in a wire or pivot run- 
ning up through a hole in the upper 
metallic bearing, and secured there by 
a collet, over which it is riveted; or 
the pintle may be encircled by a small 
flange near its lower extremity, anda 
piece of sheet iron fastened to the bot- 
tom of the post, may reach under this 
flange; or the flange may be located 
on the pintle above the bush which 
makes the lower metallic bearing ; and 
this bush may be made in two semicir- 
cular pieces, which when put together, 

“embrace the pintle below the flange ; 
and both may be introduced together 
into the hole in the post. 

The Caster constructed and applied 
as above described, differs from other 
Casters heretofore known and used, in 
the following essential and characteris- 
tic particulars, which as applied to Cas- 
ters, we claim respectively as our in- 
vention, and desire to secure by Letters 
Patent. 

1. In that the upper and lower bear- 
ings of the vertical axis, being distinct 
pieces, are both, or either of them in- 
serted or supported separately in a hole 
bored in the post or leg to receive that 
axis, the leg itself being relied upon to 
hold them respectively in their proper 
position, in relation to each other, or 
to the axis. 

2. In that the upper end of the verti- 
cal axis, sustains the weight of the bed- 
stead, in the manner and under the cir- 
cumstances as follows, to wit: by bear- 
ing either directly upon the wood, at 
the bottom of a hole bored in the leg 
to receive that axis, or upon a distinct 
piece of iron inserted at the bottom of 
said hole, and waconnected with the lower 
lateral bearing of the vertical axis. 

3. In that the upper end of the verti- 
cal axis, receives the weight of the 
bedstead, and is at the same time con- 


trolled or governed in opposition to the 
lateral strain, in the manner, and under 
the circumstances following, to wit: by 
being formed into a conical point, and 
inserted intoa conical cavity in the wood 
at the bottom of a hole bored in the leg 
to receive that axis, o» into a similar 
cavity in a distinct piece of iron, insert- 
ed into such a hole, and supported there 
separately from, or independently of, 
the lower lateral bearing of that axis. 

The cause was tried before the Cir- 
cuit Court in September, 1842, and a 
verdict rendered for the plaintiff in the 
sum of fifty dollars. 

Application was now made for a new 
trial on the ground that the patent em- 
braces what is not the subject of patent 
inasmuch as the patent had been ob- 
tained for that which had previous to 
the obtaining thereof been known to 
the ,ublic. ‘Lhe case was ably argued. 


R. J. Ingersoll in support of the mo- 
thiite 
R. S. Baldwin and William Hunger- 
Jord contra. 

Jupson, J.,* deli ered the opinion of 
tae Court. 

The motion to set aside the verdict 
proceeds upon the ground, substantially, 
that the patent does in fact embrace 
what is not the subject of patent. In 

ther wo cs, the patent covers what 
had long been in use anterior to the 
Patent. ‘The claim thus set up, re- 
quires a particular examination of the 
Patent and the language by which the 
right is supposed to have been secured 
to the Patentees. It is a prin iple too 
well settled to require discussion or ex- 
amination, that if a patent cover mat- 
ter not patentable the whole patent is 
void. It then becomes important in 
deciding this case, to know with pre- 
cision, what is secured in this patent. 
To do this, we must first see what the 
Patentees do not claim. First the rol- 
ler is not claimed. ‘The roller is dis- 
claimed in these words. ‘We make 
the roller of the Casters of metal, or 
other material, in the same manner and 
form as the rollers heretofore in use.” 
The arms are disclaimed. ‘“ The piece 





* Mr. Justice Thompson was absent. 
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or part which receives the roller, like 
the corresponding part of Casters here- 
tofore in use, consists of two arms, one 
on each side of the roller, to receive 
the ends of the axis about which the rol- 
ler revolves.”—The Pi«tle is also dis- 
claimed. ‘“* Which arms running oblique- 
ly unite together beyond the rim of the 
roller, and being then rounded and ex- 
tended upward perpendicularly ws 


tute the Pintle, or vertical axis of the 
Casters.” Having before us the vari- 
ous specimens of Casters constructed | 

ior to Blakes’ patent, this language | 
may be well understood to exclude’ 
from the patent in question, all claim 
to the “wheel,” the “arms,” and the 
** pintle,” as each of them had been used 
in some form, prior to the right set up 
by the patent in question. The Plate 
Caster is that which has been longest 
in use, and this has the wheel in all res- 
pecis like the wheel used by the 
Blakes’, bat the process of attaching it 
to the furniture differs materially. The 
Plate Caster is attached by screws run- 
ning througiu the plate, depending en- 
tirely on the sc.ews to keep it fast and 
preserve its motion. Blakes’ patent dif- 
fers from th Plate Caster. 

The Socket Caster has for its pintle 
a metallic sheath or socket, covering 
the entire pintle. To use this Caster, 
the socket must first be let into the leg 
of the bedstead, or the furniture with 
which it is to be used. ‘The sheath or 
socket increases the expense, and to 
use it too much of the leg of the furni-, 
ture must be cut away. 

The FrenchCaster is always incumber- | 
ed witha large,heavy and expensive 7ron | 
frame and braces. The pintle and wheel 
of the French Caster are not unlike 
Blakes’ wheel and pintle, but the differ- 
ence consists in that Blakes’ can be and 
is in fact used without the heavy, cost- 
ly and cumbrous iron frame and braces. 
Blakes’ is simple, and the French Caster 
is complicated, and in its use requires 
a covering of wood or cloth to hide its 
deformities. This heavy frame work 
is a part of the Caster, and in a des- 
cription of the French Caster, this 
frame work is embraced. Not so with 
Blakes’. 

The Center-pin Caster varies but lit- 
tle from the common old fashioned 





Plate caster. It has the same wheel, 
arms and plate, with a short horn ris- 
ing from the centre of the plate, de- 
signed to steady the movements, but 
still the plate and screws are always 
used with the Center-pin Caster, and 
upon them alone depends the security 
of the Caster to the furniture. In this 
Blakes’ differs materially. 

The Invalid Caster has the same form 
of wheel and pintle as Blakes’, but has 
never been used in the same mannet. 
This in its use and operations has been 
attached by a kind of wood frame in 
stead of an tron frame. ‘The pintle is 
much longer than Blakes’, but as the 
pintle in itself is not claimed as any 
part of the present patent, the differ- 
ence consists in the peculiar application 
of Blakes’ Casters to the furniture. It 
is found that the wood frame and fix- 
tures belong to, and always must be 
used with the Invalid Caster—b :t these 
are now entirely dispensed with by 

lakes’ invention. 

The Safe Caster is the only remain- 
ing one to be considered. ‘This again 
has the wheel and pinéle similar in form 
and material, yet the method of apply- 
ing it tothe furniture and using it with 
the bedstead is so entirely diverse, that 
its antecedent use can constitute no 
objection to this patent. If this were 
to be used upon the bedstead as it has 
been used on the safe for many years, 
its application to the bedstead would 
be to the outside of the leg, and would 
be confined there by some sort of me- 
tallic clasps or staples. Blakes’ patent 
differs from the Safe Caster in that it 
dispenses with all metallic fixtures and 
external irons, such as clasps, staples 
or sockets. 

It was shown on the trial, by unques- 
tionable evidence, that each and every 
other Caster was so constructed and ap- 
plied, as to require either plates, frames, 
straps, staples ox thimbles. Blakes’ in- 
vention allows the Caster to be applied 
directly to the center of the foot and 
leg of the furniture, without any of the 
attendants or parts of the old machine- 
ry, always in use with all other Casters. 

By the simple process of boring a 
hole in the leg of the bedstead, Blakes’ 
Caster may be used without any frame 
work whatever. When the wood is 
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soft, it only requires the use of the 
bearings. 

In the statement of the case, it was 
remarked, that the present suit seeks | 
to recover damage for the manufacture 
and sale of Blakes’ Casters with the 
bearings. The proof before the Jury 
was, that the defendant had manufac- 
tured and sold a quantity of Blakes’ 
Casters with the bearings. ‘It may be 
proper in this aspect of the question, 
to define more particularly what may | 
be called ‘Blakes’ Casters with Bear- 
ings.” 

It is the old wheel and pintle so adap- 
ted to, and arranged with the leg of the | 
bedstead, by inserting it in its center, 
that the top of the pintle may be re- 
ceived in the conical cavity of the up- 
per metallic searing driven to the top 
of the hole, while the lower metallic 
bearing constitutes a bash to the lower 
end of the hole The top point of the 
pintle susiains the weight, while the 
lower bearing sec ires the pintle against 
the lite-al motion. 

The peculia’ device or invention, se- 
cured by these letters patent, seems to 
consist in a new adaptation and arrange- 
ment of a part of an old Caster with 
the furniture, in a wanner he etofore 
unknown. This device dispenses with 
the o/d plate and screws by which the 
“Plate Caster” was attached—it dis- 
penses with the cron frane belonzing 
to, anda part of the “ French Caster” 
—it dispenses with the wood frame and 
braces used with, and a’part of the “In- | 
valid Caster”—it dispenses with the 
clasps and staples used with, and a part | 
of, the “Safe ‘‘aster”—it dispenses 
with the sheath which was a part of the | 
“Socket Caster.” ‘This new arrange- | 
ment is quite visible, when in opera- | 
tion, By it the furniture is moved | 
with ease and facility. The modus | 
overandi is pec ‘liar to itself. Its sim- 
plicity and cheapness render the inven- 
tion useful. 

That part of the invention which 
is new, appears “ with reasonable cer- 
tainty on the face of the patent.” 
When a patent is obtained for parts of 
a machine involved with other parts 
which may have been used before, it is 
essential that the new parts siould be 
#0 distinctly pointed out, that the claim , 








may not cover any parts that are old. 

This motion assumes the ground, 
that this patent is defective in this par- 
ticular. But an examination of what 
is claimed, and what is disclaimed, on 
the face of the patent, leads to the con- 
clusion that the patent in question is 
not subject to this objection. The “old 
parts” are very clearly stated, and sub- 
stantially there is nothing claimed to 
be new except the arrangement of these 
old parts of a Caster with, and their 
adaptation to the furniture, without 
the other parts of other Casters, which 
have ever and at all times been used 
with the old Casters. 

It is not necessary, at this late day, 
to go into the consideration of what 
may be denominated the principle of 
this invention. ‘That may be seen in 
the “modus operandi,” and according 
to well settled authority, that is enough. 

In determining this motion, it is not 
necessary for the Court to settle what 
might be its construction of the patent, 
were the action brought for the manu- 
facture, sale or use of Blakes’ Casters 
without the “ bearings.” As has already 
been remarked, this action seeks to re- 
cover damages sustained by the Plain- 
tiffs in consequence of the man «facture 
and sale of Blakes’ Casters with the 
“ hearings.” 

It may not be improrer. however, to 
add, that the arrangement of the “ up- 
per and lower bearings,” and the man- 
ner by which the same were attached 
to the wood, are claimed to be embra- 
ced within the “new invention,” but 
the use of both these “ bearings” may 
be dispensed with when the wood is 
sufficiently hard to resist the friction, 
as the patentees claim. In the case on 
trial there was no proof that the de- 
fendant had sold the article to be used 
without the bearings. It is not necessa- 
ry, therefore, to go farther in this case 
than to determine that this Patent for 
Blakes’ Casters with the bearings is a 
valid patent. 

Motion for new trial denied. 


M. and C., celebrated alike for their Jegal at- 
tainments and badness of tempers, had been at 
variance for some time. M. in order to effect a 
reconciliation, offered C. a pinch of snuff, to 
which he replied, “Sir, if the Almighty had in- 
tended my nose for a dust-hole, he would not 
have put the wide part downwards.” 
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IN ADMIRALTY. 





U. 8S. District Court, at New Haven, Conn. 
Before the Hon. Anprew T. Jupson. 
The Unitep States v. Peter Turner. 


REVOLT AND MUTINY —NEGLECT OF DUTY — 
SOLICITING SEAMAN TO COMMIT A FELONY. 


THE prisoner was indicted under the | 


second section of the act of Congress, 
entitled, “An Act in amendment of the 
acts for the punishment of offences 
against the United States.” The in- 
dictment contained four counts; the 
first charging the prisoner, a mariner 
on board the brig Marshall, an Ameri- 
can vessel, the vessel being then on the 
high seas and within the admiralty and 
maritime jurisdiction of the U. 8., with 
endeavoring to make a revolt or muti- 
ny on board said vessel, and combining, 
conspiring and confederating with oth- 
er persons on board said vessel to make 
a revolt or mutiny, and soliciting, inci- 
ting and stirring up one Charles J. 
Richardson, then a mariner and one of 
the crew on board said vessel, to refuse 
and neglect his proper duty on board 
thereof, and betray his proper trust 
therein, &c. 

The second count recited as before 
and in addition, charged the prisoner 
with soliciting and inciting others of 
the crew, &c. &e. 

The third count recited as before 
and in addition, charged the prisoner 
with soliciting Chas. J. Richardson to 
take, steal and carry away from said 
vessel a large sum of money, to wit: 
of the value of $4,000. 

The fourth count charged the pris- 
oner with soliciting and inciting Rich- 
ardson, &c. to refuse and neglect his 
proper duty, &c., and with soliciting 
Richardson, &c. and others, &c. to 
take, steal, &c. 

On the trial it appeared from the tes- 
timony of the commander of the brig, 
that the vessel was lying at a place 
called Humaco, Porto Rico, for the 
purpose of taking in a cargo of mo- 
lasses. The vessel lay midway be- 
tween the shore and a small island of 
about a mile in length, in about three 


[fathoms water. Humaco is the only 
place where vessels take in their car- 
goes from Porto Rico. 

It further appeared from the testi- 
mony of Richardson, an unnaturalized 
foreigner, who shipped as second mate 
on board the vessel, but who did duty, 
for about a week, and at the time com- 
plained of, as a seaman on board the 
brig, that while he and the prisoner 
|were on shore, the prisoner solicited 
him to steal the money on board the 
brig; and that afterwards, the next 
day on board the brig, he was solicited 
to steal, &e. 

No evidence was offered to show that 
the prisoner was a seaman at the time 
of the aileged offence. 

The counsel for the prisoner offered 
no evidence to the jury, but claimed to 
the court, 

I. That the indictment was insuffi- 
cient. The three first counts charge 
each three distinct offences ; they must 
fail. 

ll. That the offence, if committed, 
was not upon the “high seas” and 
within the admiralty and maritime ju- 
risdiction of the U. S.—it was com- 
mitted on shore and not within the ju- 
risdiction of the U. S., but within a 
foreign jurisdiction. If the offence 
was committed on board the vessel, 
still under the act of Congress which 
it is claimed has been violated, it was 
not within the jurisdiction of the U.S. 

Ill. That the act of Congress pro- 
vides “that if any one or more of the 
crew of an American ship or vessel 
shall,” &c. No evidence has been ad- 
duced that the prisoner was one of the 
crew of the brig Marshall. ‘The laws 
'of the U.S. provide who shall be con- 

sidered the crew, &c. of an American 
vessel, and what shall be the evidence 
of such fact. No “list” or “shipping 
articles” have been presented in this 
case, neither any direct parol evidence 
that the prisoner was a mariner on 
board the brig at the time complained 
of. 

IV. That the prisoner, if convicted, 
‘must be convicted on the fourth count 
of the indictment, to wit: “ soliciting 
and inciting Chas. J. Richardson, one 
of the crew, &c. to refuse,” &c. The 





| act of Congress under which the offence 
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is alleged to have been committed, is 
in words following :—“ That if any one 
or more of the crew of an American 
ship or vessel on the high seas, or on 
any other waters within the admiralty 
and maritime jurisdiction of the U. S., 
shall endeavor to make a revolt or mu- 
tiny on board such ship or vessel, or 
shall combine, conspire or confederate 
with any other person or persons on 
board to make such revolt or mutiny, 
or shall solicit, incite, or stir up any 
other or others of the crew to disobey 
or resist the lawful orders of the master 
or other officer of such ‘ship or vessel, 


‘or to refuse or neglect their proper 


duty on board thereof, or betray their 
proper trust therein, &c. &c., he shall 
be punished by a fine not exceeding 
$1.000, or imprisonment not exceed- 
ing five years, or both, &c.” 

Charles J. Richardson, the person 
alleged to have been “solicited,” &c. 
was not one of the “crew,” but if any- 
thing an “officer” on board the vessel. 
The act makes a distinction between 
“officer” and “crew.” If Richardson 
was an “officer,” there has been no 
offence committed. 

V. Richardson was legally neither 
an “officer” or of the “crew,” but on- 
ly acting as officer. He was an Eng- 
lishman, shipped under a false name, 
and cannot be considered either one of 
the “crew” or an “ officer.” 

The case, after arguments, was sub- 
mitted to the Jury, who after six hours 
consultation returned a verdict of Not 
Guilty on the three first counts, and 
Guilty on the fourth count. 

The counsel for the prisoner moved 
in arrest of judoment. 

The objections were heard the fol- 
lowing morning and overruled by the 
Judge, and the prisoner was sentenced 
to six months imprisonment in the 
Connty Jail. 

For the U.S, Charles Chapman, Esq., 
District Attorney. 

For the prisoner, Colin .M. Ingersoll, 


Esq. 


Horne Tooke was on one occasion or- 
dered by the House of Comm: ns to go 
on his knees. On rising he cbse:ved, 
affecting to brush his knees, “I never 
knelt in such a dirty house as this be- 
fore.” 

34 


COURT OF COMMON PLEAS. 





Before the Hon. M. Uusnoerrer and 
Judges Incranam and Ineuis. 


Suitu v. Perrit.— Aug. 21, 1843. 


EVIDENCE—PRACTICE. 


Where in a suit for rent against a surety the de- 
fence set up was that a judgment had been 
obtained in the Marine Court evicting the 
tenant before rent due, and the only evidence 
in support thereof at the trial was the produc- 
tion of a certificate or transcript from the Jus- 
tice’s Book, by which it appeared that a suit 
for the rent against the same party was insti- 
tuted, and that the defendant pleaded the gen- 
eral issue, notice of special matter and eviction, 
&e. that the cause was tried and a judgment 
rendered for defendant, without showing upon 
what grounds such judgment was rendered. 
Held that such certificate and transcript was 
no evidence of the defendant having been 
evicted. 

Where a judgment is rendered in the Marine 
Court, it is sufficient if the Justice make a 
proper entry thereof in his book, without a 
corresponding entry thereof being made on the 
record by the clerk within four days. 


THis was an action for rent. It ap- 
peared that on the 1st day of October, 
1840, one George Browerton hired 
from the plaintiff the store, back room, 
&e. of the house 436 Broadway, until 
the Ist of May, 1841, at the yearly rent 
of $300, payable quarterly. At the trial 
before INcranan, J., in May, 1843, a 
certificate of the clerk of the Marine 
court of a judgment certified to by said 
clerk was put in evidence, of which 
the following is a copy: 


“Tsaac L. Smith, April 14th, 1841. 





ce Sum$100. Test,7th April, 
William Pettit. Wm. G. Updike, Mar. 

Plaintiff appeared by Mr. Barber, de- 
claration on agreement in writing as 
surety for the payment of the rent of 
George Browerton due the Ist of Fe- 
bruary, 1841, $87.50, for the premises 
| situate 436 Broadway. Agreement da- 
ted to wit, 17th October, 1840, rent 

ayable quarterly. 

Defendant appeared by F. NM. Cady. 
|General issue and notice of special 
matter and eviction, &c. 

Adjourned to 16th April, at 11 o’clock, 
at which time the plaintiff comes by 
Mr. Bar’er, and the defendant by Mr. 
Cady comes, &c. Cause tried, six wit- 
jhesses sworn, and the proofs and alle- 
gations being heard, &c. 
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Judgment for the defendant and for 
his cost. 

Judgment given April 17, 1843.”’ 

Upon this evidence being adduced, 
Mr. Shaw (the defendant’s counsel) con- 
tended that the judgment and proceed- 
ings in the Marine court were conclu- 
sive evidence of the fact of the eviction 
of the tenant Browerton by the plain- 
tiff previous to the first day of Februa- 
ry, 1841, and a bar to the recovery by 
the plaintiff. 

Mr. Scoles (for the plaintiff) contra, 
insisted that the certificate or trans- 
cript from the record of the Marine 
court was not evidence of the eviction 
of the tenant Browerton by the plain- 
tiff, and that it was not a bar to the re- 
covery of the plaintiff. 


was conclusive evidence of an eviction 
of the tenant by the plaintiff previ- 
ous to the first day of February, and 
therefore a bar to the plaintiff’s reco- 
very unless the jury should be satis- 
fied from the evidence produced by the 
plaintiff, that there had been a waiver 
on the part of the tenant, or some agree- 
ment amounting to a waiver, between 
the tenant and the plaintiff, or unless 
the eviction had ceased. A verdict was 
thereupon rendered for defendant. Mo- 
tion was now made for a new trial on 
the part of the plaintiff, 

John B. Scoles for the plaintiff, in 
| support of his view of the case, cited 
ithe following authorities: Jackson v. 
| Wood, (3 Wend. 40); Lawrence v. Hunt, 
(10 Wend. 84); Gardner v. Buckle, (3 





The learned Judge ruled “that the} Cow. 127); Root v. Sherwood, (6 J. R. 


judgment and proceedings in the Ma- | 6S) ; Blakely v. Sheldon, (7 id. 34); 
rine court were conclusive evidence of People v. Delaware Common Pleas, (18 
the eviction of the tenant Browerton! Winchell, 359); (Laws relating to the 





by the plaintiff previous to the first day 
of February, 1841, and a bar to the re- 


covery of the plaintiff unless it could| lowing cases: 


| City of New-York, p. 493, § 32.) 
W.C. Shaw contra, relied on the fol- 
Wood v. Jackson, (8 


be shewn that there had been a waiver, Wend. 1); Wright v. Buller, (6 Wend. 


of the eviction on the part of the ten-| 


284, 288, 289); Lawrence v. Hunt, (10 


ant, Or some agreement amounting to) Wend. 80, 83); Buckbee v. Garner, (3 


a waiver between the tenant and the 
plaintiff, or that eviction had ceased 
and that the burden of proof lay upon 
the plaintiff.” 

This ruling was excepted to. | 

It was admitted that the judgment. 
in the Marine court was within four) 
days after the case was tried, entered 
by the judge, by whom the case was 
tried, in his book of minutes of the tes- 
timony, but it appeared that said judg-' 
ment had not been entered in the reg- | 
ister of the court until after the expi-| 
ration of four days subsequent to the) 
trial. 

Mr. Scoles thereupon objected to the | 
judgment in the Marine court as void | 
and illegal, inasmuch as the same was! 
not entered within the time required by 
the statute. 

His Honor the Judge charged the 
Jury—First, That eviction of any part 
of the hired premises by the landlord 
was a discharge for the claim for rent 
against the tenant as long as the evic- 
tion continued. 

Secondly, That the certificate of the 
clerk of the Marine court, of the judg- 
ment and proceedings in that court, 





igweneral issue. 


Cow. 120); Dyett v. Pendleton, (8 Cow. 
727), and the cases there cited ; (Page, 
492; Laws relating to C. N. Y. § 138; 
2 Rh. S. 324, § 72; Cowen’s treatise, vol. 
2, 928; Laws relating to C. N. Y. 478, 
§ 105; 11 J. R. 457, 458; 2 id. 181; 
Cow. Treat. vol. 2, p. 726, 926, 3d Bul- 
ler N. P. 228); Kitchen v. Campbell, (3 
Will. 208) ; Dutchess of Kingston case, 
(20 State Trials, 538); Platner v. Best, 
(11 J. p. 530). 

Per Curiam.—I. Under our Revised 
Statutes a nofice of defence, in a case 
of a former recovery, or such like de- 
fences, is equivalent to a plea. (2 R. 8, 
Ist edit. 352, § 10). 

Il. The present action being assump- 
sit, the defence was good under the 
(S Wend. 1; 3 Cow. 
120). 

II. The judge’s charge upon the con- 
clusiveness of the verdict of the Marine 
court in favor of the defendant, was 
correct in principle, but wiong in re- 
spect to the facts of this case. 

Nothing was in evidence on either 
side but the transcript from the Marine 
court records, showing a foimer suit 
between the parties on the same con- 
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tract, and that under the pleas of the 
general issue, and notice of special mat- 
ter, eviction, &c. the defendant obtained 
judgment. ‘There is no doubt of the 
principle that a point of fact once es- 
tablished by a suit between the same 
parties, is conclusive upon them, until 
the decision is reversed. ‘The difficulty 
in this case is that the fact determined 
by the former trial was not properly 
proved in this court. ‘The only evidence 
was the transcript, and that at best wes 


only evidence that the defendant obtain- | 


ed the judgment, but whether upon the 
ground that the instrement was not ex- 
ecuted by him, or that the tenant had 
been evicted by the plaintiff, or the hun- 
dred various grounds available under 
the general issue in assumpsit, did not 
appear. ‘The defence in the present ac- 
tion is that the surety for rent was not 
liable to pay, because he had been pre- 
viously sued by the plaintiff upon the 
same contract, and had defeated the 
suit by proof of the eviction of the ten- 
ant, but the transcript from the Marine 
court did not necessarily prove that the 
case was decided in favor of the de- 


fendant upon the ground of eviction, | 


for it might have been determined upon 
very many other grounds under the 
pleadings in the Marine court, and the 
defendant ought to have produced the 
justice to prove that the cause turned 
upon the eviction. The certificate was 
not conclusive or presumptive evidence 


of the cause having turned on the point | 


of eviction, and the defendant having 
offered no further proof the judge ought 


not to have ruled that the eviction was | aed ‘ 
| Where an executor acting in good faith, com- 


established by the former trial. If there 
had been in the former trial but the sin- 
gle plea of eviction, so that the cause 
could only have turned on that point, 
the charge would have been proper, but 
such was not the case. 

The onus was with the defendant to 
establish his defence, and he was not 
entitled to the charge made to the jury, 
that the transeript was conclusive, nor 
ought the judge to have ruled that the 
onus was upon the plaintiff to prove 
that the cause did not turn upon the 
eviction. 

IV. The remaining point is, whether 
the entry in the justice’s Look of judg- 
meut for the defendant was sufficient 





without a corresponding entry in the 
record of the clerk within four days to 
a like effect? The Marine court is a 
court of record (13 Wend. 51) for 
some purposes, but not others (12 
Wend. 220; 2 Hall, 471). As far as 
the statute makes it a court of record 
itis so. Theact2 R.L. of 1813, 386, 
§ 122, requires the Justices within four 
days after hearing the proofs to give 
judgment, and at page 383, § 110, the 
Clerk is required to keep proper books 
of entries of the process and pleadings 
in suits, and of all acts, orders and 
judgments of the court. I suppose the 
law contemplated that the clerk would 
record the acts as they were performed 
by the justices, but still it strikes me 
that the practice has been otherwise, 
and that it is not necessary to give that 
construction to the statute. If the jus- 
tice, in writing, and in a book of his 
official acts in court, under the proper 
title of the cause, enters judgment, with- 
in four days, it may afterwards be en- 
tered by the clerk in his book. It may 
be likened to the decisions made by the 


judges of the Supreme and Superior 


courts and of this court, which may be 
omitted to be duly entered in the form 
of rules by the clerks, at the time, and 
may at any time afterwards be entered 
upon the request of the parties. 





S.ocum, Executor, and Freevan, Evecu- 
trix, of FREELAN deceased, v. StTapLes. 
9 Sept. 1843. 


COSTS AGAINST EXECUTORS—LACHES. 


menced proceedings by declaration against a 
creditor to his Testator’s estate, believing such 
creditor to be a resident of New-York, and it 
turned out that the creditor was a non-resident: 
HELp (reversing order granted at Chambers), 
that the Executor was not chargeable with 
costs. 


Tuis was an appeal from an order 
granted at Chambers. It appeared that 
an action was brought by the plaintiffs 
as executors of one Freelan deceased, 
upon a promissory note made by the 
defendant to said Freelan in his life 
time; the action was commenced by 
filing a declaration, the plaintiffs at the 
time believing the defendant to be a re- 
sident of the city of New-York; this 
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however turned out not to be the case, | plaintiffs are driven out of court. Not 
and the plaintiffs were consequently | from any neglect of theirs, net from 


driven out of court, and the defendant 
thereupon obtained an order at Cham- 
bers allowing his costs. From the affi- 
davit of defendant Slocum in sipport 
of the appeal, it appeared that before the 
commencement of this suit, and after 
the death of Freelan, he frequently 
called upon the defendant for the pay- 
ment of the note, that he had much 
trouble in endeavoring to collect the 
note without resorting to legal pro- 
ceedings, and that although the defen- 
dant had often promised to pay the 
note, yet he had failed todo so. The 
affidavit further stated that he (Slocum) 
always believed that the defendant was 
a resident of the city of New-York, that 
the defendant had an office in said city 
where his name was put up, that his 
name was also in the city directory of 
the last year, that he never on any oc- 
casion told or intimated to Slocum that 
he was not a resident of this city, and 
that this action was brought in this 
court in good faith, Slocum verily be- 
lieving that the defendant was a resi- 
dent of this city. 

Newhouse, for the plaintiffs.—Execu- 
tors are not liable in any case where 
there is no fault on their part, (2 R. S. 
2d edit., p. 511, § 18; 4 Cow. 87, 551.) 
It is a well established rule that execu- 
tors are not liable for costs unless guil- 
ty of some fault. 4// the cases go 
upon the question of bad faith or laches, 
and in zo case where the executors plain- 
tiffs are arrested in the cause from any 
cause beyond their foresight or control, 
can they be held liable. The case in 3 
Hill, is certainly the strongest case to 
be found against us; but that case is 
not in any degree analagous to the case 
at bar. There was clearly an irregu- 
larity or proceeding in their own wrong, 
a departure from a settled practice, but 
not soin this case. I would ask against 
what well established practice or rule 
have we erred, of what bad faith or 
neglect have we been guilty? This 
action was commenced by filing a de- 
claration believing the defendant to be 
a resident of the city, and from all the 
lights we had, was not that belief well 
founded? but from circumstances be- 
yond their foresight or control, the 





anything which they could possibly 
avoid, but from a cause known only to 
the defendant (and peradventure not 
known to him) and omniscience. And 
I submit to the court, with great confi- 
dence, whether this is a case in which 
they ought to impose costs. The de- 
termination of this question rests in the 
sound discretion of the cov rt, and I can- 
not believe but his honor who made the 
order allowing costs, upon a review and 
further examination of this case, (which 
was the object of the appeal,) will not 
hold the plaintiffs liable for cost, where 
they have been guilty of no laches. 

McCarthy for the defendant, contra. 
The defendant not being a resident of 
the county, he could not be proceeded 
against by declaration. This fact ap- 
pears by affidavits which are not con- 
tradicted. The defendant at the first 
moment he was required to move, took 
the first opportunity to set aside the 
plaintiffs’ proceedings, he did nothing 
to mislead the plaintiffs, he has been 
guilty of no laches, and is therefore en- 
titled to costs. ‘There is nothing to 
show excuse or explanation of the plain- 
tiffs’ acts, there are no affidavits. The 
plaintiffs as executors are liable for 
costs. An executor or administrator 
is liable for costs on non pross (4 J. R. 
190; 4 Bur. 1584), so in judgment as 
in case of nonsuit (16 J. R. 148). The 
first case is put on the ground of neg- 
lect which a non pross implies. It is 
also settled as a general rule that a 
plaintiff executor or administrator must 
pay costs for not going to trial pursu- 
ant to notice (3 Bur. 1584). In all these 
cases the executor is prima facie liable 
for costs. Neglect will be presumed 
until it be shewn the contrary. This 
point is settled by the supreme court 
(3 Hill, 444; also Law Library, Ma- 
thews on Executors, p. 131, where Brit- 
ish Stat. Wm. IV. is to be found making 
executors liable for costs on non pross, 
&c.) 

Per Curiam.—I think the plaintiff in 
this case should not be charged with 
costs. He acted in good faith in com- 
mencing his suit in this court as ap- 
pears by his affidavit. By the Rev. 
Stat. (p. 511, vol. 2) whether the cause 
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is brought or conducted in good faith 
or not is made a test as to the ques- 
tion of costs. There are some cases in 
which negligence, which on this point 
is taken as equivalent to bad faith, is 
presumed from the proceedings being 
irregular; such is the case in 3 Hill,444. 
In that case the court seems to assume 
that under the statute, if it looked at 
the statute at all, irregularity and bad 
faith are the same, a construction some- 
what forced. The case of Morse, admr., 
v. McCoy, (4 Cow. 551) states fully the 
principle which I suppose to be appli- 
cable to this case. 

Order at Chambers allowing costs to 
defendant reversed as to costs. No 


costs on appeal. 
siriepenzeni ieitesiniconscomal 


: English Cases. 











IN THE EXCHEQUER. 
Before the Right Honorable Lord Asin- 


cer, C.B., and Barons Parke, ALDER- 
son, Gurney, and Roire. 


Forses v. Peacock.—31 May, 1843. 


DEVISE—LEGAL ESTATE—EXECUTORS. 


Where a testator devises real estate to his wife 
for life, with liberty to sell and invest the pro- 
ceeds in the funds, and appoints her and two 
others executrix and executors of his will, and 
the wife does not exercise the power, it may 
be exercised on her death by the surviving ex- 
ecutors or executor. 

THis was a case submitted to the opi- 
nion of their Lordships by his Honor 
the Vice Chancellor of England. It re- 
lated to a freehold house and garden in 
Hornby Lane, in the county of Middle- 
sex, of which John Fisher, the testator 
in the cause, died seized in fee. He 
directed this house to be sold after the 
death of his widow, but did not state 
by whom the sale was to be made. The 
executors considered, that by necessa- 
ry implication they and the survivor 
had the power of sale, and John Hop- 
man Forbes, the plaintiff, consented to 
sell the houses. Peacock, the defend- 
ant, thought that as surviving executor 
Forbes had not power to sell, or at any 
rate, if he had the power, that it depen- 
ded on whether the debts of the testator 
still remained unsatisfied. The Vice 





Chancellor, considering that it was a 


question of law whether this power of 
sale existed, or if it did exist whether it 
depended upon the circumstance of 
there being debts, submitted three que- 
ries for their Lordships’ consideration: 
First, whether the plaintiff, under the 
testator’s will, had power to sell the he- 
reditaments and convey the same to the 
defendant in fee simple, in case the 
debts of the testator remained unpaid 2 
Secondly, whether he had such power 
in case it was uncertain whether his 
debts remained unpaid? Thirdly, whe- 
ther he had the power in case no debts 
remained unpaid 2 

J. Parker submitted the affirmative of 
all the sethree questions.—The plaintiff 
has power to sell, independent of the 
existence of the testator’s debts, be- 
cause the fund arising from the sale 
must be distributed and applied by the 
executors. The testator made his will, 
dated the 18th March, 1815, duly at- 
tested for the devise of real estates. He 
directed all his just debts to be paid, 
and gave the house and grounds on 
which it stood, and all thereto belong- 
ing, being his own freehold property, 
to his wife for her natural life, with li- 
berty to sell and invest the proceeds in 
the funds for the benefit of the legatees. 
He appointed his wife, Eliza, executrix, 
and Forbes and Cooper executors. She 
and Forbes alone proved the will. Ro- 
bert Cooper did not prove the will, and 
died many years ago in the life time of 
the executrix. She died in 1840 and 
Forbes became sole surviving executor 
of the testator’s will. The testator di- 
rected the house to be sold, and the pro- 
ceeds.of the sale to form part of a resi- 
duary fund, having at the commence- 
ment of the will directed all his just 
debts to be paid. He also gave certain 
pecuniary legacies to be paid, after the 
death of his widow, Eliza Throgmorton. 
The effect of giving these legacies, and 
then throwing the whole produce of the 
real and personal estate into one fund, 
is to charge the legacies on the real es- 
tate. Call v. Turner, 1 Rus. He ap- 
pointed these persons not only his ex- 
ecutors but trustees for the whole ofthe 
trusts of his will, one of which was the 
pale of his realestate. Tilden v. Hyde, 

Sim. & St. 238; Ward v. Devon, 11 

im. 160, n. When the present case 
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was before the Vice Chancellor, in an 
earlier stage of the cause, the defendant 
demurred to the bill, and the ground of 
his demurrer was that it did not appear 
the surviving executor had power to 
sell. The Vice Chancellor gave judg- 
ment in these words :—* The testator 
directs that on the death of his widow 
the residue of his estate shall be collec- 
ted, including the proceeds of his house, 
which, if not previously sold, shall then 
be sold. On the authority of Ward v. 
Devon, lam of opinion the plaintiff has 
power to sell the house which is the 
subject of the present suit.’ It was 
pressed on his Honor that that was ille- 
gal, and he then submitted these ques- 
tions: In Viner’s Abridgment, tit. De- 
vise 468, Q. E.; it is said, on a devise 
of lands for the payment of debts they 
shall be sold by the executors, and nam- 
ing the executors is sufficient—[ Rolfe, 
B.—It used to be said unless executors 
were named in the plural number, they 
could not exercise the power.] That 
does not arise where it is done by im- 


plication. 2 Leon. 220; 3 Dyer, 371;) 
anonymous case, 23 Queen Elizabeth ; | 


Johnson v. Kennett, 3 M. & K. 631; 
Healand v. Heald, My. & Cr. 420. On 
the subject of the power being exercis- 


ed by the survivor, there is a learned 
note of Mr. Hargreave in 2 Co. Litt. | 


and Sugden on Powers, 144. 

Bird in support of the negative.---It is 
purely a question of intention, to be col- 
lected from the whole of the will. The 
authorities have laid down clearly the 
course to be pursued to ascertain that 
intention. ‘The course is to inquire 
whether by implication the money to be 
produced from the sale of real estate is 
to come into the hands of the executors, 
to be applied by them in virtue of their 
office, viz: the payment of debts and 
legacies; or if not, whether the pro- 
ceeds of the sale of the real estate are 
to be mixed up with the personal es- 
tate, or any fund to be so applied. In 
either of these cases a power of sale ex- 
ists in the exec tors. oy that p rpose 
Tindal v. Hyde and Ward v. Devon are 
real authorities. ‘There is to bea con- 
version of the personal estate into one 
common fund. ‘The cases also estab- 
lish that if the proceeds are not to be 
applied by the executors by virtue of 








their office, or not to be mixed up 
with the funds, but, on the contrary, 
that the testator’s object in directing 
the sale was simply for the purpose 
of distribution between the parties en- 
titled to the proceeds of the sale, for 
that purpose the power of sale does not 
arise. Bentham v. Wiltshire, 4 Maddox, 
44. Here the whole object is, that the 
proceeds should be distributed between 
the parties entitled tothem. ‘This con- 
clusion must be deduced from the par- 
ticular terms of this will. ‘The fund 
that would constitute the revenue dis- 
cribed in the fifth clause of the will was 
simply the fund which the testator had 
directed to be invested to be enjoyed 
by the widow in her own name. On 
the death of the widow the executors 
had nothing whatever to do with the 
funds. The party to transfer the fund 
would not be the executors, but the ex- 
ecutors of Mrs. Throgmorton. Where 
general legacies are given, payable out 
of the personal estate, they are clearly 
payable by the executor; but if given 
charged on the proceeds of the real es- 
tate, the executor has nothing to do 
withit. Keeling v. Browne, 5 Ves. 359. 
Townshend v. Wilson, 1 B. & A. 608.— 
As regards the main question, whether 
the executor has power to sel], and also 
to convey the estate, Mortlake v. Butler, 
10 Ves. 292. 

Lord Asincer, C. B.—It seems to me, 
the first impression of the Vice Chancel- 
lor was right, that where there is a di- 
rection to sell estates for the purpose 
of paying debts or legacies, or to form 
a fund to be distributed, that the power 
must from its nature belong to the ex- 
ecutors. The subject of the power, the 
heir at law, is bound to make distribu- 
tion. That isthe duty of the executors. 
Looking at the matter, without advert- 
ing to the argument arising from debts 
charged in the estates, who is the per- 
son finally to distribute the fund? All 
monies invested must be invested in the 
name of the executors. The persons 
entitled to the fund must be executors. 
There is no other person bound to dis- 
tribute it amongst the legatees. Exec- 
utors being the persons, what are they 
directed to dot The proceeds of the 
house, if not sold during the wife’s life 
time, are to be disposed of, and are to be 
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divided as described. They are toform 
part of a residuary fund; they are to be 
mixed up with the personal estate, of 
which it is admitted the executors have 
the distribution. ‘There may be some 
doubt whether the wife alone had the 
power. By the words of the will she 
was at liberty to sell; but 1 doubt whe- 
ther the purchaser would have censent- 
ed to take the estate on her sale only, 
unless the other executors had joined. 
However, assuming she had power to 
sell, this is a power which attaches to 
the executors clearly after her death. 
If she has not exercised the power, who 
isto doit! Ifa party declares cortain 
monies shall be a charge on the real es- 
tate, it looks like a declaration that the 
executors shall be trustees to receive the 
money. On all the authorities | think 
it is clear that the executors have power 
to sell. I therefore answer these ques- 
tions in the affi. mative. 

Gurvey, B. concurred. 

Rotre, B.—I am of the same opinion. 
It is to be considered in this case that 
no power was given in express terms. 
The power therefore, is a power to arise 
by implication of law, because the fund 
to be produced by the sale is to be dis- 
tributed in such a way as the executors 
alone can distrib ite, and it is intended 
that they alone should receive it. That 
being so, all question about survivors 
is out of the case; because the same 
implication of law which would give it 
to two executors gives it to one. Look- 
ing at the first part of the will, I cannot 
entertain a doubt that this is a charge 
on the produce of the real estate. ‘Then 
the wife has this real property for her 
life, with liberty to sell it. 1 coneur in 
the observation made by my Lord. I 
doubt whether she alone might sell. It 
is clear the money was to come to 
all three of them. It was to be invest- 
ed for her benefit, not in her name, but 
in the name of the three, to secure it to 
her for life. He then gives legacies of 
£1000 on her death, to form, with the 
rest of the property, a residuary fund. 
He desires that his estate shall be col- 
lected, including the produce of the 
house. Nothing can be so clear as that 
the legacies are charged on the funds; 
and it is clear it is to be treated as if it 


these cases are involved in obscurity ; 
but it appears to me that this is one at- 
tended with very little doubt indeed. 


TAYLE ON WILLS. 
PrEcEDENTS of Wills drawn conformably to the 
\Revised Statutes of the State of New York 
|with practical Notes, comprising the duties of 
Execut. rs, A Iministrators and Guardians, ded- 
icated by permission to the Honourable James 
Vanderpoel, by Thomas Tay] r; two volumes, 
iNew York, Gould, Banks & Co., 144 Nassau 
jstreet, and John S. Voorhies, 24 Nassau street, 

1843. 

Mr. Tavzter has sent us the second 
volume (completing the work) of his 
Book of Precedents. In a former num- 
ber of the Legal Observer we noticed 
the first volume of this publication. 
Since that time we have freq: ently had 
occasion to refer to it, and we have be- 
stowed some time in examining the 
Precedents as well as the notes thereto. 
We agree with the oj; inion expressed 
by Mr. Daniel Lord, that the work is en- 
titled “to a higher name than a mere 
book of precedents.” An Attorney 
with a very limited knowledge of his 
profession, may by the aid of Mr. Tay- 
ler’s book draw currente calamo any 
description of will however complica- 
ted the limitations may be required, 
with perfect safety ; and he will find all 
the authorities both English and Amer- 
ican before him in the shape of notes, to 
support every clause. The object Mr. 
Tayler has had in view will be, perhaps, 
best explained by a reference to his 
preface; he says— 

‘“Where property is intended to be 
devised or bequeathed upon trust in this 
state, it cannot be too earnestly impress- 
ed upon those preparing testamentary 
disposition, to adhere strictly to the sec- 
tions of the statutes before alluded to, 
diligently observing the distinctions be- 
tween them and the common law, in or- 
der to guard against any deviation from 
their rigid authority ; as the cases are 
so few which have been decided rela- 
tive to their powers, and especially as 
the courts appear unwilling to favor the 
extension of the doctrine of cy pres in 
their interpretation.” 

“The Revised Statutes of this state 
introduced new rules and principles di- 
rectly repugnant to many of those in 








were personal property. Sometimes 


the common law, and indirectly in con- 
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flict with the whole system of common 
law estates; abolishing executory de- 
vises, and all other expectant estates, 
not enumerated and defined by such 
statutes; providing new regulations 
against perpetuities and accumulations ; 
abolishing the rule in Shelly’s case ; pro- 
viding a sure and inalienable fund for 
certain persons; and changing the na- 
ture, and destroying the distinctions as 
regards expectant estates, by declaring 
them all to be descendible, devisable and 
alienable.” 

‘“‘ When the statute of uses, trusts and 
powers is more generally understood, 
and its limits-definitely fixed, it will, it 
is presumed, be of great public utility, 
reducing the intricate doctrines of which 
it treats, into a more simple form, di- 
vested of much of the mystery and tech- 
nicalities of the old law upon these sub- 
jects; but as Mr. Justice Bronson well 
observes, “to give effect to the statute 
in the spirit in which it was enacted, 
we must, as far as practicable, eradicate 
from our minds all that we have learned 
in relation to the doctrine of trusts as 
they existed before the late revision, 
and read the statute as though the par- 
ticular kinds of express trusts which it 
specifies were now for the first time 
authorized by law.” 

‘“‘ The most important sections of this 
statute have been copied in the notes 
to those precedents to which they are 
respectively applicable ; frequently re- 
ferring to the judicial opinions given 
upon them in cases already decided ; 
the practitioner can thus readily recur 
to such of those sections he may wish to 
examine ; and consult the published 
opinions of some of our most eminent 
jurists upon the subject, before he pre- 
pares a will upon the construction of 
which he fears any question may arise.” 

The work has been submitted to some 
of the most eminent jurists of this.state, 
who have expressed their unqualified ap- 
probation of it. Printed testimonials 
appear from Chief Justice Jones, Judge 
Betts, John Anthon, Daniel Lord, Wil- 
lis Hall, and the Honorable James Van- 
derpoel. 





Fox anv Burxe.—lIn a dispute in the 
House of Commons with reference to 
the Revolution, Fox said there-was a 





time when he and Burke rejoiced at 
every victory of a Washington and 
wept at every defeat of a Montgomery. 





MOOT POINTS. 


New York, Sept. 6th, 1843. 


Samvet Owen Esq., Epitor anp Pro. 
PRIETOR : 


Dear Sir: 


Permit me to propound the following 
legal question: 

“A. executes a lease to B. for 24 
years of a vacant lot of land, at a cer- 
tain yearly rent ; the lease contains a 
covenant that the building B. erecis on 
the premises, shall be paid for at the ex- 
piration of the term by A. and also con- 
tains a covenant giving A. the right to 
re-enter the premises in default of the 
payment of rent. A. enters for non- 
payment, under the statute authorizing 
summary proceedings to obtain posses- 
sion of demised premises.” Quere.— 
By this proceeding does A. forfeit the 
back rent, and is he discharged from 
the covenant in the lease requiring pay- 
ment for the building at the expiration 
of the term.” 

As your journal may be considered 
the proper source to which the student 
looks for the solution and discussion of 
legal questions, and as this ! think is a 
mooted point, upon which I believe 
there has been no adjudication, any 
light thrown upon it through your Jour- 
nal will confer a favor upon a 


LAW STUDENT. 





It is well known that Brougham has 
an enormous nose. On the occasion of 
his attacking the Duke of Cumberland, 
2 remarking that the noble Duke of 

ellington was illustrious by his arms, 
but that he (Cumberland) was illustri- 
ous merely by the courtesy of the House 
of Lords, Brougham was cautioned to 
be on his guard, for the Duke of Cum- 
berland had remarked that he (Brough- 
am) had a most tempting nose to pull. 





Coleman the Dramatist was asked if 
he knew Theodore Hook. Yes, replied 
the wit, Hook and Eye are old associ- 
ates. 





